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LEGISLATIVE UPDATE

The Legislature has “recessed” for the summer and fall and will not return to a full schedule until the first of next year.  In the meantime, we can expect to see study committee activity, bill introduction for the 2012 session, and in September, it is likely there will be a one day session to address vetoes by the Governor.

It was an active and interesting six-month session that saw the legislature look much more favorably upon business issues than the previous legislature.  Several initiatives in tax law moved forward that will result in the small businessperson being treated more fairly.  A few of them are addressed below.

State Board of Accountancy Moves

One of the cost saving moves within the budget process saw the NH Board of Accountancy move from its own stand-alone status to the Joint Board of Licensure.  The Board of Accountancy has now physically moved and is settling into the offices of The Joint Board of Licensure.  The Joint Board “houses” many licensed professions and based upon all initial conversations and reviews, the NH Society of CPAs is pleased with this change.  Already, license renewals are being addressed in a more proficient manner.

SB 189 & The Safe Act
After the Senate and House had both passed Senate Bill 189, the Governor signed the measure into law.  This new law addresses NH’s SAFE ACT (partner to the federal SAFE Act) to ensure that it is no longer overreaching in regard to who must become a licensed mortgage loan originator.  The state law had been strictly applied by the Banking Dept and required licensure for those who may counsel people or businesses seeking mortgage advice.  The Society asked Senator Lou D’Allesandro to introduce Senate Bill 189 that changed the definition of a mortgage loan originator so that a CPA may now give counsel to a client on the terms or length of a mortgage without that CPA having to be licensed by the NH Banking Department.   

Reasonable Compensation 
SB 125, the reasonable compensation bill reforming that definition, was enacted into law this year.  The most important part of the bill shifts the burden of proof for determining what is reasonable compensation from the taxpayer to the Department of Revenue.  This measure is expected to save thousands of dollars for small and larger businesses throughout the state. 

State Budget: Front & Center 

The House and Senate finally agreed to a two-year budget that began on July 1, 2011.  The Governor was not pleased with the version the legislature sent him and so while he did not sign it into law, he did not veto the package and he allowed it to become law without his signature.

The Governor’s original budget called for about an overall cut of 5% to the state budget and the legislature delivered an even more austere budget that cut about 11% from the previous two-year budget.   

The biggest reason for the deeper cuts by the legislature was based on projected revenues.  Their projections were not only developed later in the process (and therefore with more up to date information) but committees, staff and economists also vetted them publicly.  As such, with lower revenues to support state spending, the spending levels were forced to be reduced from the levels the Governor had requested.  Time will tell whether the package that became law a month ago will be in balance two years from now.

Legislative Budget Highlights

· House and Senate budget writers predict lower revenue estimates than the Governor thus lowering their expenditures for different programs.

· More layoffs than the Governor had written into his budget proposal.

· Asks state agencies to conduct business differently so they may do more with less.

· No new or increased taxes or fees.

· Elimination, consolidation and greater efficiencies within post-secondary education.

· Greater reformation of retiree benefits than the Governor’s plan.

· Savings and consolidation of smaller state agencies and boards (including the Board of Accountancy).

· After being spared in the Governor’s budget, tourism promotion is cut in half.

· Creation of new online “Business One-Stop” for companies to quickly find the information needed to do business in NH.

Key Tax Bills
Several tax bills were introduced this year and nearly all were designed to reform and reduce tax liability.  While many of these bills have found some degree of success within the legislative process, most have been put on “hold” because the Legislature determined that it cannot afford to enact these changes and still provide for a balanced budget.  These measures include: 

· increasing thresholds for the business enterprise tax (BET);

· lengthening carry forward periods for BET credits against the business profits tax (BPT);

· requiring Department of Revenue tax forms to have a more formal approval process; 

· reducing the BPT;

· increasing the NOL carryover under the BPT;

· conforming NH’s interest and dividends tax to federal tax definitions.  

 

Reasonable Compensation Deduction

Three separate pieces of legislation were introduced in the House and Senate to clarify the "reasonable compensation" deduction under the business profits tax.  This issue affects many small businesses such as proprietorships, partnerships, limited liability companies, and S corporations.  The old law allowed an owner of a business to claim a "reasonable compensation" deduction when filing the NH business profits tax.  Any compensation above this "reasonable compensation" is subject to the NH business profits tax.  Exactly what is "reasonable compensation" is not perfectly clear, and could require a business owner to spend tens of thousands of dollars to prove their compensation is "reasonable."  The old law provided and now the new law maintains a "record-keeping safe harbor" of $50,000 in compensation to the partners or members of the business.  This safe harbor is the amount of compensation for personal services claimed by a business, which does not need to be substantiated by any evidence or records.  Any compensation beyond $50,000 may have to be substantiated if the Department of Revenue challenges the taxpayer.  However, the new law shifts the burden of proof to the DRA to demonstrate that the compensation level is unreasonable.  This bill basically says that once a business owner proves that the partners provided actual services to the business, the amount they claim as compensation shall be presumed reasonable, and that the burden of proving otherwise shall be on the Department of Revenue.  

NOL

Several State Representatives have co-sponsored HB 242, which would increase the net operating loss carryover under the business profits tax from $1,000,000 to $10,000,000.  Net operating losses can only be carried forward for the 10 years following the loss year.  The bill was retained in the House Ways & Means Committee for further study later and will be voted on by the committee in November.  Meanwhile, State Senators Ray White of Bedford and David Boutin of Hooksett have joined 10 other senators in co-sponsoring SB 126, which will do the exact same thing as HB 242.  After receiving a 6-0 committee vote to recommend passage, the full Senate voted to put the bill on the “table”, where it will linger until such time that the Senate is prepared to move forward with the bill.

 

BET Thresholds

In an effort to help the very small businesses in NH, State Representative Frank Sapareto of Derry is heading up a list of House co-sponsors on HB 154, which will increase the threshold amounts for taxation under the business enterprise tax.  Current law requires any business enterprise having annual gross business receipts in excess of $150,000 or an enterprise value tax base greater than $75,000 to file a business enterprise tax return.  HB 154 will increase the threshold for gross business receipts to $200,000 and the enterprise value tax base to $100,000.  This bill passed the House but remains “tabled” or put on hold until such time that they can calculate the affordability of this tax reduction.
 

BET Credit

State Representatives Frank Sapareto of Derry and John Graham of Bedford are co-sponsoring HB 187, which would increase the carry forward periods for the business enterprise tax credit against the business profits tax.  Current law allows any unused portion of the business enterprise tax credit to be carried forward and allowed against the business profits tax due for 5 taxable periods from the taxable period in which the tax was paid.  HB 187 would phase in an increase up to 10 taxable periods over the next 5 years.  This bill has now passed the House and Senate and is on its way to the Governor’s desk for his consideration. 

Highest Priority Legislation for NHSCPA

HB 154 
Increasing a threshold amount for taxation under the BET

Sponsor:
Sapareto

Comm:
House W&M

Status:

Passed by the House but then laid on the table (hold)

HB 187
Relative to the carry forward periods of the BET credit against the BPT

Sponsor:
Sapareto

Comm:


Status:
Passed by the House & Senate; became law without the Governor’s signature

HB 557
Relative to the standards and burden of proof for the BPT deduction for reasonable compensation attributable to business owners

Sponsor:
Sapareto

Comm:
Senate W&M

Status:
Passed by the House; laid on the table in the Senate 

HB 564
Relative to the adoption of forms by the DRA for the filing of taxes

Sponsor:
Coffey

Comm:
House W&M

Status:
Retained by the House for further study

HB 611
Relative to the determination of the reasonable compensation deduction under the BPT

Sponsor: 
Hess

Comm:
House W&M

Status:
Retained by the House to study it further

SB 125
Relative to the BPT deduction for reasonable compensation

Sponsor:
Bradley

Comm:
House W&M

Status:
Passed by the Senate and House with amendments and enacted without the Governor’s signature

SB 168
Conforming the interest and dividends tax to federal tax definitions

Sponsor:
Bradley

Comm:
House W&M

Status:
Passed by the Senate; Retained by the House.

HB 213
Reducing the rate of the BPT

Sponsor:
Smith

Comm:
House W&M

Status:
Hearing held; committee voted 14-5 to recommend ought to pass with amendment.  House voted to pass the bill (194-118) but then voted to lay it on the table (hold).

HB 242
Increasing the NOL carryover under the BPT

Sponsor:
Tucker

Comm:
House W&M

Status:
Hearing held; committee voted to retain the bill and study further

SB 126
Relative to NOL carryovers under the BPT

Sponsor:
Bradley

Comm:
Senate W&M

Status:
Hearing held; committee voted 6-0 to recommend passage.  Full Senate voted 23-0 to pass the bill but then laid it on the table (hold).

 SB 189
Relative to the definition of mortgage loan originator

Sponsor:
D’Allesandro

Comm:
House Commerce 

Status:
Passed the Senate and House; signed by the Governor

